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AU/ ORDER

Per Joginder Singh (Judicial Member)

The assessee is in appeal, challenging the impugned
order dated 28/10/2015 of the Ld. First Appellate
Authority, Mumbai, upholding the levy of penalty of
Rs.1,08,088/- u/s 271AAA of the Income Tax Act, 1961
(hereinafter the Act) on the income disclosed during search

action u/s 132 of the Act.

2. During hearing, Shri Rakesh Sakaria, Ld.
counsel for the assessee, stated at bar that the addition
on the basis which penalty was imposed has been deleted
and the appeal has been decided in favour of the assessee,
therefore, the penalty will not survive. This contention of
the assessee was not controverted by Shri Saurabh

Deshpande, 1d. DR.

2.1. We have considered the rival submissions and
perused the material available on record. The facts, in brief,
are that the assessee, an individual, at the relevant time
was partner in various partnership firm, engaged in the

business of construction and redevelopment of properties.
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The assessee declared income of Rs.97,20,610/- in his
return filed on 20/02/2013. There was search action u/s
132 of the Act upon the assessee at his residential
premises, wherein, certain ornaments, jewellery and silver
utensils were found. As per the assessee, these items were
duly explained with supporting evidence. Before us, the Id.
counsel for the assessee, filed paper book by inviting our
attention to page-5 of the same, wherein, through question
no.1 of the statement of Shri Rajendra C. Jain, the
inventory of jewellery found including silver items valued at
Rs.10,80,040/-. In reply, the old silver items were claimed
to be inherited from the parents and no documentary
evidence was produced to substantiate the source,
therefore, the assessee offered Rs.15 lakh as income to
cover up the discrepancy in the investment in the silver
items and any other discrepancies, subject to the condition
no penalty/prosecution proceeding will be initiated,
meaning thereby, the interest of the Revenue has already
been safeguarded. The contents of the statement are

reproduced hereunder:-
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Q.3. The inventory of jewellery found include silver
items (20.770 Kgs.) valued at Rs.10,80,040/- you are
therefore requested to furnish the source of acquisition
of such assets along with documentary evidence thereof.

Ans. The Silver items/utensils are very old items
inherited by me from my parents and same were
belonging to them. However, I do not have any
documentary evidences as on date of substantiate the
same. [ am tendering a pay order of Rs.10,80,000/-
dated 12.11.2011 with a request not to seize the silver

items.
Q.4. Dou you want to say anything else?
Ans. Sir, I am offering Rs.15,00,000/- as my

current year’s income being brokerage earned from real-
estate transactions done for others to cover up the
discrepancies in the investment in silver items and any
other discrepancies. I request your honour since the
above admission of income has been made voluntarily
explaining the source, no penalty and prosecution
proceedings may be initiated against me or any of my
family members.”

The contents of the statement were not controverted by
the Revenue. It was also explained that the aforesaid amount
was surrendered which was earned from brokerage and due
taxes thereupon were paid. This claim of the assessee was
not controverted by the Revenue. Thus, we are of the view, it
may be a good case for quantum addition but not for penalty.
Thus, the appeal of the assessee is allowed and the 1d.

Assessing Officer is directed to delete the penalty.
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Finally, the appeal of the assessee is allowed.

This order was pronounced in the open court in the
presence of the 1d. representatives from both sides at the

conclusion of the hearing on 02/11/2017.
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